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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1940 


No. 7534 

Lloyd Moody Davis, appellant 

v. 

Harry H. Woodring. Secretary of War of the United 

States, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia dis¬ 
missing appellant’s petition for the following relief: (1) a 
writ of mandamus requiring appellee to issue to the appellant 
an honorary discharge certificate from the Army of the United 
States, or to issue to the appellant a “proper” discharge cer¬ 
tificate from the Army; or (2) in the alternative, that the 
Court render a declaratory judgment that appellant is en¬ 
titled to an honorable discharge certificate from the Army. 
The pleadings below consist of a petition, an answer, a 
replication, and a joinder of issue on the replication. The 
appellee demurred to the replication and the demurrer was 
overruled. After the overruling of the demurrer, the appel¬ 
lant moved for a judgment on the pleadings, which motion 

(i) 
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was denied. A trial was had upon the issues joined and final 
judgment for the appellee was entered. 

FACTS 

Certain disagreements between the appellant and the appel¬ 
lee as to what constitute the facts of this case make necessary 
the following summary: 

On or about May 18. 191S. the appellant received from the 
local Draft Board. Division No. 2, City of Knoxville, Ten¬ 
nessee. a notice dated March 16. 191S. directing him to appear 
before said draft board for a physical examination on March 
20. 191S (R. 13-6S). Appellant reported to the draft board 
as directed and was given a physical examination. Later he 
received another notice from the draft board notifying him 
he had been found qualified for military service (R. 14-68). 
On or about July 20. 1919. appellant received from the draft 
board an order inducting him into the military service of the 
United States (R. 16-69). With the said order of induction 
into the military service the appellant received a notice ad¬ 
vising him that the order of induction “marks your actual 
obligation as a soldier of the United States.” and that “failure 
to report promptly at the hour and on the day named is a 
grave military offense for which you may be court martialed”; 
thgt “wilful failure to report, with an intent to evade military 
service,, constitutes desertion from the Army of the United 
States, which, in time of war, is a capital offense” (R. 3-22). 

Pursuant to the order of induction, appellant reported to 
the draft board and was sent to Camp Wadsworth. South Car- 
oliha. a mobilization camp, where he arrived July 29. 191S 
(R. 69). L T pon his arrival at Camp Wadsworth, and in con¬ 
formity with the practice in such cases, the appellant was 
issued an Army uniform, shoes, and an identification card 
bearing Army Serial No. 4.071.067, and was assigned to Com¬ 
pany A, 5th Pioneer Infantry, a noncombat unit. He never 
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wore the uniform or shoes issued to him because they did not 
fit. He never possessed a gun or drilled with one. Except 
for the uniform and shoes, he received no other military 
equipment. He drilled, received instruction as to the duty 
of a soldier, and performed other functions at the camp at 
the direction of the Army officers (R. 60). 

On August 1. 19IS. he was examined by the camp physician, 
representing the military authorities (R. 69). who found him 
to be under weight and physically unqualified for general mil¬ 
itary service (R. 90). This finding was concurred in by a 
special medical examiner, who indicated his concurrence by 
means of a so-called “first endorsement” to the camp phy¬ 
sician's report, stating “Examined and found physically un¬ 
qualified for general military service by reason of under 
weight.” On the same report, the division surgeon, in a “Sec¬ 
ond endorsement” recommended that the appellant be re¬ 
jected for military service ^R. 90). 

On August 6. 191S. appellant became ill while drilling and 
was admitted to the Camp Hospital for medical attention, where 
he remained until approximately August 30. 1918 (R. 69). 
The hospital record dated August 6. 1918. bears the notation 
that the petitioner was “rejected—out—underweight” (R. 
72. 9S, 99). 

On August 12. 1918. the camp commander approved the 
recommendation of the division surgeon that appellant be 
rejected for military service in the Army (R. 90. 96. 97. 9S, 
99. 100. 101, 103). 

It is stated by the appellant in his brief at page 6 that the 
camp commander disapproved the recommendation of the di¬ 
vision surgeon. This assertion is a conclusion by the appel¬ 
lant. which was rejected by the trial Court. The Court found 
the fact to be as stated by the appellee (R. 60). The disagree¬ 
ment on this point arises from the action of the camp com- 
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mander in placing a so-called ‘Third endorsement” upon the 
appellant's ‘‘Report of physical examination.” In this en¬ 
dorsement the camp commander struck out the word “Ap¬ 
proved." making the notation read as follows: “Disapproved 
as recommended in second endorsement.” The second en¬ 
dorsement referred to read as follows: “Rejection recom¬ 
mended" (R. 90). The Court below found that the camp 
commander intended to strike out the word “Disapproved” 
instead of the word “Approved.” and intended thereby and 
did approve the recommendation of the division surgeon, con¬ 
tained in the second endorsement, that the appellant be 
rejected for military service (R. 60). 

On August 12. 191S. the camp commander mailed Form 
1029 (a). PMGO. prescribed by regulations adopted by the 
President of the United States for the purpose of notifying 
local draft boards of the action taken by military authorities 
at mobilization camps in regard to the rejection or acceptance 
in the Army of draftees. By means of this form the camp 
commander notified the local Draft Board. Division No. 2. 
Knoxville. Tennessee, that the appellant had been rejected for 
military service on account of under weight. This card was 
dated August 9. 191$ (R. 72-96). The camp commander, on 
August 12. 191S. also mailed Form 1029b. PMGO. prescribed 
by regulations adopted by the President for the purpose of 
giving like notice to the Provost Marshal General, notifying 
the; Provost Marshal General that the appellant had been 
rejected for military sendee on account of under weight. This 
card likewise was dated August 9.191$ (R. 72-97). The ward 
surgeon at Camp Wadsworth, on a clerical report kept of those 
admitted to the hospital, in a space to be filled in when a case 
was completed indicating the disposition thereof, made an 
entry under date of August 29. 191S. as follows: “Discharged 
from draft August 9. S" (R. 72-100). The local Draft Board, 
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Division Xo. 2. on Form 1001b, PMGO, prescribed by regu¬ 
lations promulgated by the President to be kept by local draft 
boards for the purpose of recording action taken in respect of 
those considered for selection for the military service, made 
an entry that the appellant had been ‘‘rejected at mobilization 
camp” (R. 72-101). 

It was the practice of military authorities, at the time of 
appellant’s rejection from the military service, to prepare a 
“service record” for all those accepted by the military authori¬ 
ties at mobilization camps for service in the Army of the 
United States. Xo such service record for the appellant could 
be found in the War Department files and records (R. 72). 

On August 30. 191S, the petitioner left the hospital and 
at that time was given a certificate dated August 9, 191S. en¬ 
titled “Discharge from Draft,” certifying that the appellant 
was “discharged from the military 7 service of the United States 
by reason of under weight” (R. 16, 17, 69). At the same time, 
the appellant was also paid for his services from July 29. 191S, 
to August 9, 1918. He never demanded pay for any different 
period or complained of that which was given him. A few 
days after receiving the “Discharge from Draft” certificate, 
the appellant fully read its terms. He did not then seek any 
other form of discharge, nor did he complain to the military 
authorities of the form issued to him or of its date (R. 69, 70). 

On April 24, 1919, the appellant was paid $60.00 under Act 
of Congress approved February 24, 1919, Section 1406, 40 
Stat. 1151 (R. 70). 

In an application in the Spring of 1923 to the Veterans' 
Administration for compensation and vocational training, the 
appellant left unanswered a question as to the nature of the 
discharge received by him. whether “honorable.” “ordinary,” 
“dishonorable,” “bad conduct,” or “S. C. D.” In the pre¬ 
ceding answer he stated that he had been “discharged from 
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the draft/’ This application was sworn to by the appellant 
on February 27. 1923. In a sworn statement attached to the 
application and also dated February 27. 1923. the appellant 
stated that he remained in Camp Wadsworth as a ‘‘draftee” 
for twelve days and that while in the hospital “was discharged 
from draft.” In the statement, the appellant filled out that 
portion of the form which was “not to be executed unless 
claimant was rejected at camp and discharged from draft 
* * In the concluding paragraph of the statement, the 

appellant stated that “after rejection at camp he first con¬ 
sulted a physician on or about October 15. 191S” (R. 70, 74, 
76. 77. 78, 79. 80). The appellant testified that, in connection 
with his application for compensation and vocational train¬ 
ing. he was not requested and did not exhibit his “Discharge 
from Draft” certificate (R. 61). 

Under date of May 25, 1933, appellant again wrote to the 
Veterans’ Administration in connection with his application 
for compensation. In response thereto and under date of May 
31, 1923, the appellant was advised by the Veterans’ Admin¬ 
istration that the records of his case showed that he was “ex¬ 
amined and not accepted for military service.” He was re¬ 
fused the compensation for which he applied (R. 70, S2, S3, 
84,85,86). 

The appellant applied to the Veterans’ Administration on 
August 4. 1936, for hospitalization or domiciliary care as an 
honorably discharged soldier. Incident to this application, 
he appeared at Mt. Alto Hospital, Washington, D. C. He tes¬ 
tified that there, for the first time, he was required to exhibit 
his discharge certificate. Treatment was refused him for the 
stated reason that such benefits were extended only to veterans 
possessing honorable discharge certificates (R. 71). 

Appellant testified that his friends thereupon inquired at 
the War Department concerning his status and informed him 
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for the first time that the camp commander at Camp Wads¬ 
worth, South Carolina, had disapproved the recommendation 
of the camp physician; that his friends also informed him that 
he had been accepted by the camp commander for service in 
the Army, and that, believing this information and thinking 
that he had been accepted at the mobilization camp, he sought 
of the War Department an honorable discharge certificate, mak¬ 
ing frequent demands on the Secretary of War therefor, which 
demands were refused on the ground that the records showed 
he had not been accepted into the Army at the mobilization 
camp but had been rejected for military service and discharge 
from the draft. He testified further that upon being refused 
an honorable discharge certificate, after many efforts to obtain 
one, made between August 4, 1936, and July 27, 1937, he filed 
the present suit on the last-mentioned date. He testified also 
that his belief that the camp commander had accepted him 
for military service was predicated on the contents of Form 
1010 PMGO, being the “Report of Physical Examination” 
executed in his case (R. 71). 

The appellant did not apply to the War Department for 
the type of discharge certificate now sought by him until 
August 1936 (R. 71). 

The Secretary of War, by a circular dated January 12, 1918, 
adopted and promulgated a regulation authorizing the use of 
“Form No. 63S A. G. 0.,” the “Discharge from Draft” certifi¬ 
cate, in the cases of drafted men rejected at mobilization camps 
(R. 72, 73, 107, 108, 109). 

Counsel for both parties agreed at the trial that the Court 
could consider all applicable service regulations, Army regu¬ 
lations and War Department regulations (R. 73). The ap¬ 
pellee presented no witnesses at the trial (R. 73). 
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I SUMMARY OF ARGUMENT 

I 

The “Discharge from Draft” certificate issued to the appel¬ 
lant was authorized by a circular of January 12, 191S, pro¬ 
mulgated by the Secretary of War for and on behalf of the 
President, and was a valid certificate of discharge from the 
military service 

II 

The “Discharge from Draft” certificate issued to appellant 
was the only evidence of his discharge to which he was 
entitled 

III 

The issuance of an honorable discharge certificate is a discre¬ 
tionary act not subject to a judicial control by mandamus 

IV 

The “Discharge from Draft” certificate issued to the appellant 
is valid, but even should it be held to be invalid by reason 
of being antedated, still the appellant is not entitled to the 
relief sought but only to a correctly dated certificate of the 
same form 

V 

The remedy sought by appellant is barred by laches 

VI 

Appellant was not entitled to a judgment on the pleadings 
in the Court below since there were material issues of fact 
unresolved 

VII 

The findings of fact and conclusions of law were correct and 
sufficient, but, even though the contrary were true, the rec¬ 
ord sustains the judgment, which should be affirmed 

VIII 

The trial Court considered appellant’s prayer for a declara¬ 
tory judgment and, by its order dismissing appellant’s 
petition, held that he was not entitled to the judicial deter¬ 
mination sought 
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ARGUMENT 

In the interest of clarity and brevity certain points of agree¬ 
ment between appellant and appellee should, at the outset, 
be called to the attention of the Court. These are, first, that 
the appellant was regularly inducted into the military service 
of the United States, and second, that he was discharged from 
the military service and that the authority of the discharging 
officer is not in question. Appellant also asserts and appellee 
admits, arguendo , that appellant, by the order of induction 
received by him. became a soldier of the United States. It 
should also be emphasized at this point that neither this ap¬ 
peal nor the proceedings in the Court below is in any way 
concerned with the effect given by the Veterans’ Administrator 
to the appellant's discharge certificate in respect of his eligi¬ 
bility for hospitalization and domiciliary care. That is a mat¬ 
ter resting solely between the appellant and the Veterans’ 
Administrator, who is not a party to this action. Recognition 
by the appellant that such is the fact is shown by statements 
in his brief to the effect that the Veterans’ Administrator 
wrongfully denied him hospitalization and domiciliary care, 
but that he nevertheless is precluded by statute (Act of March 
20. 1933. c. 3. t. 1. Sec. 5, 4S Stat. 9. 38 U. S. C. 705) from 
seeking judicial review of the Administrator's action and 
therefore brings this petition to the end that he may conform 
to the conditions declared by the Veterans’ Administrator to 
be prerequisites of eligibility for hospitalization. 

I 

The “Discharge from Draft” certificate issued to the appel¬ 
lant was authorized by a circular of January 12, 1918, pro¬ 
mulgated by the Secretary of War for and on behalf of 
the President, and was a valid certificate of discharge from 
the military service 

The only requirement that appellant or any other person in 
the military service of the United States be given a certificate 
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of discharge was contained in the lOSth Article of War. Act 
of August 29. 1916. c. 41S. 39 Stat. 66S. which reads as follows: 

Act 10S: Soldiers—Separations from the Service— 
Xo enlisted man. lawfully inducted into the military 
service of the United States, shall be discharged from 
1 said service without a certificate of discharge, signed 
by a field officer of the regiment or other organization 
1 to which the enlisted man belongs, or by the command¬ 
ing officer when no such field officer is present; and no 
enlisted man shall be discharged from said service before 
his term of service has expired, except by order of the 
President, the Secretary of War. the Commanding Of¬ 
ficer of a Department, or by the sentence of a general 
court martial. 

Section 2 of the Selective Draft Act of May IS. 1917, C. 15, 
40 Stat. 70. appears to make the above quoted lOSth Article 
of War applicable to persons drafted into the military service, 
as well as to enlisted persons. The said Section 2 provides, 
in part, as follows: 

Sec. 2. That the enlisted men required to raise and 
maintain the organizations of the Regular Army shall 
be raised by voluntary enlistment, or if and whenever 
the President decides that they cannot effectively be 
so raised or maintained, then by selective draft 
* * *. All persons drafted into the service of the 

United States and all officers accepting commissions in 
the forces herein provided for shall, from the date of 
said draft or acceptance, be subject to the laws and 
the regulations governing the Regular Army * * * 

and those drafted shall be required to serve for the 
period of the existing emergency unless sooner dis¬ 
charged. 

Thus the combined effect of the two laws was to entitle 
appellant to a discharge certificate, but the form and terms of 
thb certificate were not prescribed by the Congress. This left 
the determination of a suitable type of certificate to the dis- 
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cretion of the Secretary of War, as the head of the Depart¬ 
ment charged with enforcement of the two Acts. By virtue 
of the Act of June 8. 1S72. c. 335. 17 Stat. 2S3. R. S. Sec. 161, 
o U. S. C. 22. the Secretary of War was authorized to promul¬ 
gate regulations providing for such forms of discharge as the 
exigencies of the various services performed by those entitled 
to certificates might, in his opinion, reasonably require. 

Before the adoption of the “Selective Draft Act" this dis¬ 
cretion of the Secretary was exercised by the promulgation of 
paragraph 150 of the Army Regulations, which provided as 
follows: 

150. Blank forms for discharge and final statements 
will be furnished by the Adjutant General’s Depart¬ 
ment and will bo retained in the personal custody of 
company commanders. Discharge certificates will be 
used in the discharge of enlisted men and for no other 
purpose, and will bo of three classes: For honorable dis¬ 
charge. for discharge, and for dishonorable discharge. 
They will be used as follows: 

1. The blank for honorable discharge, when the sol¬ 
dier's conduct has been such as to warrant his reenlist- 
ment and his service has been honest and faithful. 

2. The blank for dishonorable discharge, for dishon¬ 
orable discharge by sentence of a court martial or a 
military commission. 

3. The blank for discharge when the soldier is dis¬ 
charged except as specified under sections 1 and 2 of 
this paragraph (C. A. R. Xos. 14 and 34). 

With the adoption of the Selective Draft Act. new condi¬ 
tions arose which required new procedures. Hundreds of 
thousands of men were being brought into the military service 
by operation of law. The methods established to facilitate this 
extraordinary expansion of the military service were judicially 
noticed by this Court in the case of Hurley, Secretary of War, 
et al. v. Crawley, 50 F. (2) 1010. GO App. D. C. 245, and were 
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found to be “based upon Acts of Congress and Executive 
Orders.” The procedure described in Hurley v. Crawley, was 
the same as that in the instant case. Crawley also passed 
his preliminary examination before the local Draft Board and 
also was found, at the mobilization camp, to be physically dis¬ 
qualified for military service and was. for that reason, “dis¬ 
charged from the hospital, the draft, and the military service.” 

Incident to this new procedure for inducting men into the 
military service, it was necessary to provide for a discharge 
certificate for those found, after induction, to be physically 
unfit. This was done by a regulation promulgated by the 
Secretary of War January 12. 191S. denominated “Circular” 
and captioned “Preparation and disposition of the initial 

RECORDS OF MEN INDUCTED INTO THE NATIONAL ARMY.” which 

is attached to the agreed “Condensed Statement of Evidence” 
in this appeal as Exhibit 13 (R. 107. 108. 100). The Court 
below found it to be a fact that the circular was promulgated 
by 'the Secretary of War and that it authorized the use of 
Form No. 63S A. G. 0.. which was the form of the “Dis¬ 
charge from Draft” certificate issued to the appellant. The 
circular itself adequately supports this finding. It recites, 
above the signature of the Acting Chief of Staff, that it is 
the order of the Secretary of War. Under the heading “Dis¬ 
position of Rejected Men.” it directs that “All men rejected 
for military service at place of mobilization will be furnished 
the following: (a) A discharge from draft on Form No. 638 
A. G. O., (b) * * 

Appellant objects that Form No. 63S A. G. O. is merely a 
certificate of discharge from the draft as indicated by its cap¬ 
tion. and is no evidence of discharge from the military service. 
He says, further, that only draft boards had authority to dis¬ 
charge from the draft, and hence the certificate received by 
appellant is invalid. In answer, it is sufficient to say that the 
certificate expressly recites that the appellant “is hereby Dis- 
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charged from the military service of the United States by 
reason of underweight.” The action, of which the certifi¬ 
cation is evidence, could not be more clearly described. 
Whether or not the certificate is effective as evidence of dis¬ 
charge from the draft should not concern this Court since the 
appellant seeks, not a proper discharge from the draft but a 
proper discharge from the military service. 

Appellant argues also that Paragraph 150 of the Army 
Regulations prescribes the only valid forms of discharge cer¬ 
tificates since the circular of January 12. 191S, is not effective 
as an amendment to Paragraph 150. for the reason that it 
was not promulgated by the President. This argument fails 
to recognize the well-settled law that the acts of heads of 
Executive Departments within the scope of their respective 
authorities have the force and effect of acts of the President. 
United States v. EUason . 16 Pet. 291, 302. 10 L. Ed. 968; 
Runkle v. United Slates . 122 U. S. 543. 557. 7 S. Ct. 1141, 
30 L. Ed. 1167; Maxwell v. United States, 49 Ct. Cl. 265. 

Maxwell v. United States . supra . involved a suit by a civilian 
clerk in the Subsistence Department of the Army to recover 
certain expenses incurred by him while on temporary duty 
away from his regular station. His claim was based on Para¬ 
graph 744 of the Army Regulations, which provided as follows: 

Reimbursement of actual expenses when traveling 
under competent orders will be allowed, under the fol¬ 
lowing heads to civilians in the employ of any branch 
of the military service excepting the expert accountant 
of the Inspector General’s Department, paymaster’s 
clerks, and those mentioned in Paragraph 745. viz: 

* * * * * 

(5) Cost of meals and lodgings, including baths, tips, 
and laundry work, not to exceed $4.50, while on duty 
at places designated in the orders for the performance 
of temporary duty. 
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Maxwell received subsistence under this regulation for thirty- 
days. After the expiration of the thirty days it was refused 
him. He argued that the thirty-day limitation of subsistence 
was without authority of law or regulations. The United 
States answered that Paragraph 744 was modified by proper 
authority so as to entitle Maxwell to subsistence for only 
thirty days while on temporary duty. The claimed modifica¬ 
tion! was accomplished merely by the placing by the Secretary 
of War of the notation, “Approved/’ on a letter addressed to 
the Secretary by the Quartermaster General recommending 
the thirty-day limitation. Maxwell contended the President 
could not delegate to the Secretary of War the power to make 
and amend Army regulations. Concerning this contention the 
Court of Claims said: 

! Section 161. Revised Statutes, authorizes the head of 
I each department to prescribe regulations not inconsist¬ 
ent with law. for the government of his department, 

! and section 216 is to the same practical effect. Smith's 
i case. 23 C. Cls. 452. 460. It is also well and. we think. 

conclusively settled that the acts of the heads of de- 
i partments. within the scope of their respective duties. 

1 are treated as the acts of the President. Wilcox v. 

Jackson, 13 Pet. 266: Wolsey v. Chapman , 101 U. S. 
i 755. 760: Jones v. United States, 137 U. S. 203, 217; 
Truitt v. United States, 3S C. Cls. 39S. 403; Brodies 
case, 12S Fed. 665. 669. 

It has been often determined by this court and also 
by the Supreme Court that the President may legally 
act through the head of a department. The early case 
of United States v. Eliason . 16 Pet. 291. 302. which has 
never been changed by the Supreme Court, is conclu¬ 
sive of the point at issue in the case at bar. because in 
that case, as in this, an Army Regulation had been 
changed by order of the Secretary of War affecting cer¬ 
tain allowances claimed by Eliason. In passing upon 
i that case the court said, inter alia, that— 
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“The Secretary of War is the regular constitutional 
organ of the President for the administration of the 
military establishment of the Nation, and rules and 
orders publicly promulgated through him must be re¬ 
ceived as the acts of the Executive, and as such be 
binding upon all within the sphere of his legal and 
constitutional authority. 

“Such regulations cannot be questioned or defied be¬ 
cause they may be thought unwise or mistaken. The 
right of so considering and treating the authority of 
the Executive, vested as it is with the command of the 
military and naval forces, could not be intrusted to offi¬ 
cers of any grade inferior to the commander in chief; 
its consequences, if tolerated, would be a complete dis¬ 
organization of both the Army and Navy.” 

In the later case of Runkle v. United States, 122 U. S. 
543. 557. it was held that— 

“There can be no doubt that the President, in the 
exercise of his executive power under the Constitution, 
may act through the head of the appropriate executive 
department. The heads of departments are his au¬ 
thorized assistants in the performance of his executive 
duties, and their official acts., promulgated in the regu¬ 
lar course of business, are presumptively his acts. That 
has been many times decided bv this court.” 

Confirmatory of the above principles so clearly ex¬ 
pressed by the highest court, which long since have 
been accepted as the law of this country, is the case of 
the United States v. Ormsbee, 74 Fed. 207. 

If. therefore, as above shown, the Secretary of War, 
as the head of one of the great departments of the Gov¬ 
ernment. was clothed with the power to make proper 
regulations, not inconsistent with the acts of the Con¬ 
gress. for the government of his department, it can not 
properly be contended that he can not suspend, alter, 
amend, or abrogate them when necessary so to do in 
the interest of the public service. Savings Bank v. 
United States, 16 C. Cls. 353. 349. In Brodie’s case, 
supra, it was held, on page 669, that— 
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“Paragraph 940 of the Army Regulations, before 
quoted, is a rule or regulation promulgated by the Sec¬ 
retary of War. under authority of the President, and is 
not a statute. As has been shown, it was subject to 
modification by the authority which made it. and its 
modification would be completely effected and shown 
by the promulgation of a new or different rule or regu¬ 
lation upon the subject by the Secretary of War. acting 
under the presumed approbation and direction of the 
President.” 

It is submitted that the Maxwell caxc and the authorities 
cited therein conclusively demonstrate that the circular of 

V 

January 12. 191S. was sufficient authority for issuance of Form 
Xo. 63S. A. G. 0.. to the appellant in the instant case. 

II 

The “Discharge from Draft” certificate issued to appellant 
was the only evidence of his discharge to which he was 
entitled 

The appellant was entitled only to that type of certificate 
determined by the Secretary of War. in the exercise of the 
discretion vested in him by statute, to be suitable for persons 
discharged from the military establishment under conditions 
similar to that of the appellant's discharge. The reasons in 
support of this statement are set out in the preceding division 
of argument. The Secretary of War specifically provided in 
the January 12. 191S, circular that men drafted into the mili¬ 
tary service, but rejected at places of mobilization, should 
receive discharge certificates of the form given appellant. 
Therefore, appellant received the only evidence of his dis¬ 
charge to which he was entitled by law or regulation. 
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III 

The issuance of an honorable discharge certificate is a dis¬ 
cretionary act not subject to judicial control by mandamus 

Appellant prays for a writ of mandamus requiring the ap¬ 
pellee to issue him an honorable discharge certificate. Pre¬ 
scinding for the moment from all questions concerning the 
discharge certificate actually received by the appellant, and 
assuming for the purposes of discussion that the appellant 
received no discharge certificate, still the appellant should not 
be granted the relief sought. Whether or not he is entitled 
to such a certificate is a matter which rests in the sound dis¬ 
cretion of the appellee. The Court should not substitute its 
judgment for that of the Secretary as to the quality of appel- 
lant’s service and his character as exhibited during the service. 
This was recognized in Reid v. United States , 161 Fed. 469, 
472 (D. C. S. D. N. Y. 190S). writ of error dismissed, 211 U. S. 
529. 29 S. Ct. 171. 53 L. Ed. 313. There it was said: 

The exact method of this soldier’s discharge and the 
quantum or kind of character that should be given him. 
not being regulated by statute, must necessarily be left 
to the discretion of the executive officer having power 
to grant some kind of discharge. That it is beyond 
the power of the judicial branch to coerce or review the 
discretion of the executive is familiar doctrine, while 
that a discharge with a bad character is not a punish¬ 
ment to the man discharged within the meaning of any 
federal statute is settled by United States v. Kingsley, 
138 U. S. 87,11S. Ct. 286,34 L. Ed. S96. 

Work v. Rives, 267 U. S. 175, 45 S. Ct. 252, 69 L. Ed. 56, sup¬ 
ports the statement that the Judiciary will not interfere with 
the discretion reposed in the Executive. 
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IV 

The “Discharge from Draft” certificate issued to appellant 
is valid, but even should it be held to be invalid by reason 
of being antedated, still the appellant is not entitled to the 
relief sought but only to a correctly dated certificate of the 
same form 

All the authorities referred to by appellant in support of the 
proposition that the certificate of discharge he received is in¬ 
valid by reason of being dated August 9, instead of August 30, 
the date he received it. indicate only that discharge is not 
effective until the date of notification. There is nothing in 
them to support the proposition asserted by the appellant. 
If they have any application to the facts of this case, it is 
only that appellant s discharge was effective August 30. 1918, 
rather than on the date shown in the certificate given him. 
It is submitted that such a minor discrepancy does not in¬ 
validate the certificate. 

Even should the certificate be held to be invalid by reason 
of the claimed incorrect date, the appellant would not be en¬ 
titled to the relief prayed for in his petition, but only to a 
correctly dated certificate of the same form as that received 
by him. 

V 

The remedy sought by appellant is barred by laches 

Eighteen years elapsed from the time the appellant received 
his discharge certificate until the date that he first attempted 
to obtain a certificate in a different form from the appellee. 
Such extraordinary delay, unless adequately excused, obviously 
constitutes gross laches. The authorities are at one with the 
proposition that the statute of limitations is not operative in 
mandamus cases, but that laches is a good defense. Whether 
a party is guilty of such laches as will bar his claim is a ques¬ 
tion addressed to the sound discretion of the trial court. It is 
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a settled rule of law that the exercise of judicial discretion 
will not be overturned on appeal unless the ruling of the trial 
court is so clearly wrong as to amount to an abuse of dis¬ 
cretion. Gillons et al. v. Shell Company of California. 86 F. 
(2d) 600. 604 (C. C. A. 9). There, the court said, in dis¬ 
cussing the question of laches: 

At the outset, it will be helpful that we place our 
inquiry in its proper setting. It must be borne in mind 
that the decision of the trial court on the subject of 
laches will not be set aside unless it is palpably wrong. 

In The Kermit, 76 F. (2d) 363. 367, cer. den., Lam- 
born v. American Ship <& Conunerce Nav. Co., 296 U. S. 
581. 5S2. 56 S. Ct. 93. SO L. Ed. 411. we said: “As the 
decisions indicate, the question of laches is addressed 
to the sound discretion of the trial judge, and his de¬ 
cision will not be disturbed on appeal unless it is so 
clearly wrong as to amount to an abuse of discretion.” 
See also 21 C. J. 217. 219. 

In its findings of fact and conclusions of law, the trial Court 
found that the appellant had been guilty of such gross laches 
as to bar his claim. This determination should not be set 
aside unless plainly erroneous. 

It is true, as argued by appellant, that mere lapse of time 
is insufficient to bar relief, but it is also true that lapse of 
many years between the time when a wrong was sustained 
and the date the Court is asked to right the wrong must be 
satisfactorily explained. Therefore, the appellant must show 
that his delay in asserting his right is excusable under the 
circumstances. Godden v. Kimmell, 99 U. S. 201, 212, 25 L. 
Ed. 431. In the above-cited case the Court said: 

When a party appeals to the conscience of the chan¬ 
cellor in support of a claim, * * *, where there 
has been laches in prosecuting it or long acquiescence 
in the assertion of adverse right, he should set forth 
in his bill specifically what were the impediments to 
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an earlier prosecution of the claim; and if he does not, 
the chancellor may justly refuse to consider his case 
on his own showing without inquiring whether there is 
a demurrer or any formal plea of the statute of limita¬ 
tions contained in the answer. Marsh v. Whitmore, 
21 Wall. 1S5. 

Appellant seeks to excuse his delay by asserting that he did 
not know that the “Discharge from Draft” certificate received 
by him was not comparable in every way with an honorable 
discharge certificate and that it would not entitle him to hos¬ 
pitalization and domiciliary care. The record, however, shows 
beyond any doubt that he acquainted himself with the terms 
of the certificate given him a few days after he received it. 
The record also shows that in 1923. when he applied to the 
Veterans' Bureau for compensation and vocational training, 
he knew that he had not received an honorable discharge cer¬ 
tificate and also that his discharge was denominated a dis¬ 
charge from the draft. This is evidenced by his own applica¬ 
tion and sworn statement. He says further, in excuse of his 
delay, that he did not learn until 1936 that the camp com¬ 
mander endorsed his Report of Physical Examination “Dis¬ 
approved as in Second Endorsement.” It should be noted, 
however, that he does not base his claim for relief upon ac¬ 
ceptance into the Army, but upon his discharge therefrom, so 
that this allegedly newly discovered fact could have had no 
relation to the delay in assertion of his claim. 

It is clearly settled that ignorance is an excuse in the asser¬ 
tion of a claim only when it is justifiable ignorance and not 
when the claimant, by due diligence, could have obtained the 
information he says he lacked. Foster v. Mansfield , Cold- 
water and Lake Michigan R. R. Co., 146 U. S. SS, 99, 13 S. Ct. 
2S, 36 L. Ed. S99, Wyant v. Brennan, So F. (2d) 920, 922 
(C. C. A. 4). 
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In the Foster case, the Supreme Court said: 

The defense of want of knowledge on the part of one 
charged with laches is one easily made, easy to prove 
by his own oath, and hard to disprove; and hence the 
tendency of courts in recent vears has been to hold the 
complainant to adhere to a rigid compliance with the 
law which demands, not only that he should be igno¬ 
rant of the law but that he should have used reasonable 
diligence to inform himself of all the facts. 

In Arant v. Lane , 249 U. S. 367. 39 S. Ct. 293. 63 L. Ed. 
650. it was held that relief would be denied, without inquiring 
into the merits of the claim, where petitioner, in a mandamus 
action seeking reinstatement to an office from which it was 
alleged he had been unlawfully removed, had waited 20 months 
before seeking judicial aid. It cannot be too strongly urged 
that by the appellants own admissions in the case at bar he 
delayed IS years before resorting to court. 

See also Nicholas v. United States, 257 U. S. 71. 42 S. Ct. 
7. 66 L. Ed. 133; Norris v. United States, 257 U. S. 77. 42 
S. Ct. 9. 66 L. Ed. 136; U. S. ex rcl. Cromwell v. Doyle et al., 
99 F. (2d) 44S. 69 App. D. C. 215; Caswell v. Morgenthau, 
9S F. (2d) 296. 69 App. D. C. 15. 

A case comparable to the one at bar is Lucas, Commissioner 
of Internal Revenue, v. U. S. ex rcl. Hein email Chemical Co., 
36 F. (2d) 1015. 59 App. D. C. 159. There the plaintiff, the 
Heineman Chemical Company, filed a petition in the lower 
court for a writ of mandamus to compel the Commissioner of 
Internal Revenue to issue a sixty-day letter and send the 
same by registered mail to the plaintiff, indicating his final 
determination as Commissioner of the plaintiff’s tax liability 
for the years 1917 and 191S. The facts were that the plain¬ 
tiff protested a tax assessment but was denied relief by the 
Commissioner. The Commissioner sent the plaintiff a notice 
of the rejection of his claim but failed to send the communica- 
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tion by registered mail. It was necessary under the statute 
thdt the rejection by the Commissioner be sent by registered 
mail and inform the taxpayer he had 60 days in which to apply 
for a review by the United States Board of Tax Appeals, in 
order for the taxpayer to invoke the jurisdiction of the board. 
The plaintiff waited two years before requesting that such a 
letter be sent to him. The petition for mandamus was filed 
2 years and 6 months after actual notice was received by the 
plaintiff of the Commissioner's final determination of the issue. 
The Court of Appeals held that the lower court properly dis¬ 
missed the petition on the ground of manifest laches. 

The principal argument advanced by the appellant as to why 
laches should not defeat his action is that the appellee suffered 
no injury or disadvantage by reason of the delay. Long delay 
which is unexplained and unexcused, however, gives rise to a 
presumption of injury, and it is for this reason that courts 
refuse to entertain stale claims. In Gillons et al. v. Shell Com¬ 
pany of California, supra, the Court discussed this point and 
said: 

When the suit is filed after the statutory period 
injury is presumed. In McGrath v. Panama R. Co. 
(C. C. A. 5). 29$ F. 303. 304. the court said: “The 
appellant suggests that no injury is shown to have 
been done to the appellee by delay in filing the libel. 
Injury’ is presumed from the statutory period of limi¬ 
tation in common-law actions, and. when equity adopts 
the statutory- period, it adopts along with it the pre¬ 
sumption of injury until the contrary is shown.” 

Tiiis principle also was clearly set out in the early case of Jones 
v. Perkins, 76 F. S2. S5 (C. C. E. D. Mich. 1S96). where the 
court said: 

It is contended on behalf of complainant in the case 
at bar that it must appear to the court, where laches 
is urged as the ground of defense, that detriment has 
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come to the defendant from the delay; that his position 
has been changed to his injury; or that he has been 
deprived of evidence which an earlier prosecution of the 
suit would have enabled him to obtain. This position 
is not tenable. There are cases where a longer delay 
than is here complained of has been excused by circum¬ 
stances—where the courts could clearly see that it had 
occasioned no prejudice of the defendants—but these are 
exceptional. The doctrine of laches as a defense pre¬ 
sumes that the lapse of time is constantly destroying 
the evidence of rights and that the death of witnesses 
and the loss of documentary evidence is its ordinary 
consequence. 

In Story on Equity Jurisprudence, at Section 1972. C. 46, 
Vol. 3. 14th Ed., the author states: 

But a defense peculiar to courts of equity is that 
founded upon mere lapse of time and the staleness of 
the claim in cases where no statute of limitation directly 
covers the case. In such cases courts of equity act 
sometimes by analogy to the law and sometimes act 
upon their own inherent doctrine of discouraging for 
the peace of society antiquated demands by refusing to 
interfere where there has been gross laches in prosecut¬ 
ing rights or long and unreasonable acquiescence in the 
assertion of adverse rights. 

In the case of Godden v. Kimmell . supra, the court said: 

Laches and neglect * * * are invariably dis¬ 
countenanced in equity, and. therefore, there has always 
been a limitation of suits in such courts from the begin¬ 
ning of their jurisdiction. Limitations of the kind are 
dictated by experience and are founded on a salutary 
policy, as the lapse of time carries with it the memory 
and life of witnesses, the muniments of evidence, and 
the other means of judicial proof. Brown v. County 
of Buena Vista, 95 U. S. 161. 
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VI 

Appellant was not entitled to a judgment on the pleadings in 
the court below since there were material issues of fact 
unresolved 

The basis of the appellant's contention that the court below' 
should have granted a judgment on the pleadings is that the 
court overruled appellee’s demurrer to the replication and 
thereby disposed of all material issues in the case. To refute 
this contention it is necessary to examine the pleadings. The 
appellant alleged in his petition, in substance, that after ex¬ 
amination by a local draft board in 191S. he received an order 
inducting him into the militarv service and directing him to 
appear at a mobilization camp; that he was there examined by 
a camp physician who recommended that he be rejected on 
account of underweight, but that this recommendation was 
ignored by the camp commander and that appellant was ac¬ 
cepted in the Army of the United States: that several weeks 
thereafter he was given a certificate dated August 9. 1918. cap¬ 
tioned “Discharge from Draft” in which it was certified that 
he!was thereby “discharged from the military service of the 
United States by reason of underweight.” A footnote to the 
certificate directed that it should be used for the discharge of 
men rejected on account of physical disability, but should not 
be used in cases of men who had been accepted and were 
thereafter discharged. He further alleged that in 1936. while 
suffering from tuberculosis, he applied to the Veterans’ Ad¬ 
ministration for hospitalization as an honorably discharged 
soldier: that he was there advised that he had been rejected 
for military service and discharged from the draft and was 
not eligible for the benefits extended to honorably discharged 
soldiers; that after receiving this letter of August 14. 1936, 
he conducted an investigation and found for the first time 
that the camp commander had accepted him; that he then 
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learned for the first time that there was no authority from 
the President or anyone else in authority for the issuance of 
a “Discharge from Draft” certificate, and that this certificate 
was not the equivalent of an honorable discharge from the 
Army; that, upon ascertainment of the true facts of which he 
was theretofore in ignorance, he diligently pressed his demands 
for an honorable discharge certificate. 

The appellee answered by denying that the camp com¬ 
mander rejected the recommendation of the camp physician 
and accepted the petitioner. The appellee averred that the 
camp commander did reject the appellant and that the appel¬ 
lant was never accepted. The appellee admitted that the ap¬ 
pellant was given a certificate of “Discharge from Draft.” and 
averred that pursuant to the Selective Draft Act, which au¬ 
thorized the President to adopt regulations for its administra¬ 
tion. the President had promulgated regulations authorizing 
the rejection of draftees at mobilization camps before accept¬ 
ance in the Army; and that the appellant was so rejected and 
was issued a form of certificate prescribed by the Secretary of 
War for use under such circumstances. The appellee further 
answered that he had no knowledge of the alleged investiga¬ 
tion made in 1936, in which the appellant supposedly learned 
for the first time since his discharge in 191S that he had been 
accepted in the army and that there was no authority for the 
issuance of a “Discharge from Draft,” and averred that from 
19IS the appellant knew and understood the nature, terms, 
and contents of his discharge certificate, but that notwith¬ 
standing this knowledge did nothing from 191S to 1936 to 
obtain the form of certificate now sought. 

To this answer the appellant filed a “Traverse and Reply.” 
Although he did not demur to the answer, he now maintains 
that the answer admitted all the facts essential to his case. 
This contention obviously is not sound, however, since the 
pleadings raised the following three material issues of fact: 
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(1) Whether the appellant was rejected or accepted at the 
mobilization camp; (2) Whether the certificate of discharge 
given to the appellant was issued pursuant to regulations pro¬ 
mulgated by the President and was authorized by the Secre¬ 
tary of War; and (3) Whether the appellant fully understood 
the nature and contents of the certificate but did nothing for a 
period of IS years to secure one in a different form. The 
second point just enumerated is directly determinative of the 
merits of the entire case, while the last point was required to 
be decided before the Court could determine whether the ap¬ 
pellant was guilty of such laches as would preclude relief. 

At this stage of the pleadings the appellee demurred. By 
doing so he admitted, for the purposes of the demurrer, the 
appellants version of these three essential issues. Upon denial 
of the demurrer, appellee clearly was entitled to plead over 
and prove that his version of the three issues mentioned was 
the correct one. It is well established by obvious and funda¬ 
mental principles of justice that a motion for judgment on the 
pleadings cannot be granted where issues of fact remain un¬ 
decided. Any other rule would permit the adjudication of 
cases without according the parties an opportunity to prove 
or disprove the factual allegations in dispute. That a motion 
for judgment on the pleadings will not lie while facts remain 
in dispute was held in National Security Corporation v. El¬ 
lison, 88 F. (2d) 399, 402 (C. C. A. 8); Consolidated Indemnity 
Insurance Company v. Alliance Casualty Company, 68 F. (2d) 
21i, 22 (C. C. A. 2); Klink et al. v. Chicago R. I. P. Ry. Co., 
219 F. 457. 461 (C. C. A. 8); and Kimber v. Gunnell Gold, 
126 F. 137. 140 (C. C. A. 8). Law Rule 26 (4) provides that 
a party demurring may plead over upon the overruling of his 
demurrer unless otherwise ordered by the court. There was 
no such order in the instant case. See also Deane v. Echols, 
2 App. D. C. 522, 531, wherein the court held that it was 
proper to plead further after the overruling of a demurrer. 
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VII 

The findings of fact and conclusions of law were correct and 
sufficient, but, even though the contrary were true, the rec¬ 
ord sustains the judgment, which should be affirmed 

The findings of fact themselves demonstrate that they are 
sufficient to sustain the conclusions of law based thereon by 
the Court. This is all that is required. The appellant com¬ 
plains that the Court did not find certain enumerated things 
to exist. In each instance, however, the Court found con¬ 
trary to appellant's contentions or omitted to make a finding 
for the reason that the fact concerned was not relevant to the 
determination of the case. The principal fact in dispute was 
whether or not the camp commander accepted or rejected the 
appellant. The finding by the Court that the camp com¬ 
mander rejected the appellant was amply justified by the tenor 
of the “Report of Physical Examination;” by the notices sent 
by the camp commander to the local draft board and to the 
Provost Marshal General that the appellant had been rejected 
for military service because of underweight, by the clinical 
record of the ward surgeon at Camp Wadsworth, by the records 
of the local draft board reflecting that the appellant had been 
“rejected at the mobilization camp;’ and by the “Discharge 
from Draft” certificate itself. 

This Court may sustain the judgment even though the con¬ 
clusions of law’ of the court below’ w r ere incorrect if the record 
shows the judgment to have been proper. 

VIII 

The trial court considered appellant’s prayer for a declara¬ 
tory judgment, and, by its order dismissing appellant’s 
petition, held that he was not entitled to the judicial deter¬ 
mination sought 

The contention of the appellant that the judgment should 
be reversed because the trial Court did not consider the prayer 
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for a declaratory judgment has no foundation in the record. 
The trial court held that the appellant was not entitled to an 
honorable discharge certificate and that the ‘‘Discharge from 
Draft” certificate he received was all to which he was entitled. 
In so holding the court decided the controversy on its merits 
and fully stated the rights of the parties. Deciding as it did 
that there was no merit in the appellant's contentions, it could 
not; have granted him the declaratory judgment prayed for. 

CONCLUSION 

It is respectfully submitted that the judgment of the court 
below should be affirmed. 

David A. Pine, 

United, States Attorney, 
William S. Tarver, 

1 Assistant United States Attorney, 

Attorneys for Appellee. 
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